! POWERFUL PERSUASION

Five steps to
persuasion in

opening statements

Research in the social sciences has revealed practical
ways to introduce your case to jurors and help them
remember your evidence, themes, and arguments when
they get to the jury room.

SUSAN MACPHERSON AND JEREMY ROSE

fortunately, jury trials are set up in

such a way that plaintiff attorneys
must work as if blind, unaware of what
jurors think of their case until it is too
late. Nonverbal feedback from jurors is
notoriously unreliable and deceptive,
and restrictions on juror-to-attorney
communication make it exceedingly
difficult to ascertain which persuasive
strategies are working. However, dec-
ades of social science research illumi-
nate whathelps or hinders persuasion in
the opening statement.

Your opening should appeal to what
youraudience alreadyfinds meaningful.
Itis much more effective towork with the
thoughts, beliefs, attitudes, and values al-
ready in the jurors’ heads than to try to
implant new ones. Many attorneys may
think their role is to convince jurors of
things the jurors did not formerly be-
lieve, but this is the least effective way to
persuade.

What if your jurors hold the “wrong”
attitudes and beliefs? Are you doomed?
Not necessarily. There are many ways to
argue a case, and different appeals work
on less-than-ideal jurors. This gives voir
dire an additional purpose, beyond just

Justice isblind, as the saying goes. Un-
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theintelligentuse of peremptorystrikes:
In jury selection, you can discover ways
to appeal to your audience, to find out
“where they live” so you can reach them
there.

An important principle to remember

is that your listeners will always have an
internal dialogue running through their
heads as you are talking to them. When
you speak, audience members are si-
multaneously making up their own
speech—sometimes a more interesting
speech than yours—and delivering it to
themselves.
" If the theme of a juror’s internal
speech is “That speaker is wrong, and
here’swhy...,” you have lostyour ability
to persuade that juror. If, instead, the in-
ternal speech says, “You know, that’s
right, and here’s another example to
support that point,” true persuasion has
taken place.

In that way, all persuasion is self-per-
suasion": It ultimately doesn’t matter
whatyousay to your listeners—it matters
what they say to themselves about your
arguments. In a jury context, italso mat-
terswhat theysay to each other. Afterall,
the verdict is reached in the jury room,
not the courtroom, so the most crucial

arguments are not the arguments you
make to the jurors but those they make
to each other.

How doyou, as the plaintiff attorney,
craft your opening statement so that ju-
rors persuade each other to decide in
your client’sfavor? About 50 years ago, re-
searchersatYale Universityidentified five
steps in the persuasion process: atten-
tion, comprehension, acceptance, re-
tention, and action.? You must have the
jurors’ attention, they must understand
your message, and they must accept or
agree with it, remember it, and then act

. onitin the desired way in deliberations.

Attention

Probably the worstassumption aspeak-
er can make is that he or she has the au-
dience’s complete attention at all times.
This is simply not the way the human
brain works. Attention is a fickle, wan-
dering thing, reined in by biological con-
straints, emotional reactions, cognitive
limitations, and distractions.

Although itis a hard truth to swallow,
the fact remains that jurors don’t have to
listen. And thanks toskills that most peo-
ple learned in high school, you cannot
easily tell if they are listening.




Most jurors take their job seriously
enough that they try hard to listen. But
keep in mind the following factors that
affecthow jurors hearyou.

Attention span. Human beings have
difficulty paying attention to aspeaker af-
ter 45 minutes. This is a basic biological
limitation, An opening statementlonger
than this will lose some of the jurorsdue
simply to mental fatigue.

Even within that time frame, the hu-
man brain takes many brief excursions
or “brain breaks.” As a result, you should
organize your openingin such away that
the jurors can get back on track when
their attention wanders. Telling them
whenyouare changing topicsand where
youare heading nextallows them to tune
backin.

Repeat case themes often. Although
redundancy throughout the trial is a
common juror complaint, alittle repeti-
tion in the opening can be helpful. Tell
the story twice—once briefly and once
in more detail.

Language and concepts. What do five-
year-olds do when they hear grown-ups
use words the kids don’t understand?
They tune out. Adults are no different,
They may try harder to follow concepts
that are foreign to them or words they
don’t recognize, but it will be an uphill
battle.

Learning styles, When it comes to
learning, people fall into one of three
camps: visual, auditory, and kinesthetic.
Trial attorneys are often surprised to dis-
cover thatauditorylearners make up only
asmall percentage of the population.

Many attorneys now rely on Power-

Point to capture the visual learners. But
the solution is not to reduce your entire
opening to PowerPointbullets; if you do,
you and the screen will compete for the
Jurors’ attention, Some jurors may have
an instantly negative reaction to Power-
Point presentations if they have been re-
quired to sit through slide after slide of
“bullet points” at work, and they may
quickly tune you out.?

You will hold the attention of visual
learners by using a variety of visual aids,
such as charts, models, and demonstra-
tions. Use PowerPoint sparingly for em-
phasis or reinforcement.

Kinesthetic learners, on the other

hand, need to hold the records, feel the
physical models, or have you verbally con-
vey the sensory input involved in the di-
agnostic process. Kinesthetic learnersare
notlimited to processing information by
physical touch: They also use and re-
spond well to language that evokes phys-
ical sensations, such as the phrase “geta
handle on this problem.”

Although medical records may be the
main visual element jurors need to see,
other information might be equally im-
portant. For example, the layoutof ahos-
pitalfloor orintensive care unitmayvary

It is much more effective to work with the thoughis,

thousand potential distractions. The
most basic rule for getting jurors’ atten-
tion is a simple one: Don’t distract from
your message.

Relevance. The tendency to tune out
is strongest when jurors don’t grasp the
relevance of what they are hearing. Ju-
rors are ata disadvantage at the outset of
the trial. They are struggling to under-
stand what is happening, what relevance
ithas, whatthe rules of the gameare, and
what theyare supposed to do with the in-
formation theyreceive.

You can make relevance clear by con-

beliefs, attitudes, and values already in the jurors’
heads than to try to implant new ones.

significantly from what the jurors would
picture on their own,

Inacase based on a hospital staff’s fail-
ure to monitor and promptly respond to
a patient’s symptoms, we learned in jury
research that the assumptions jurors

. were making about sight lines, distance,

and even the layout of bedsin the hospi-
tal had a critical impact on their views
about negligence. When we did not pro-
vide visuals, the visual learners created
their own mental pictures, and we lost
control of the “evidence” theyused to de-
cide the case.

Voir dire will usually reveal jurors’
learning styles. When they tell you about
themselves, do they use visual, auditory,
or kinesthetic language? Visual learners
maysaysomethingvisually oriented, such
as, “Isee no problem with . .. .” Auditory
learners may say, however, “It sounds to
me like the plaintiff has...,” and kines-
thetic learners may say, “I can’t handle
looking atevidence....” By that point, it
is too late to redesign the visual aids for
your opening, but you can make last-
minute adjustments to your language to
fit the learning styles of the jurors who
are seated.

Distraction. Nothing can make itmore
difficult for an audience to listen than a
crooked pair of glasses, a loud tie, a bad
haircut, a persistent sniff, or any of a

structing a good framework for your
opening statement. The primary objec-
tive is to build the storyslowly—layering
the details in a methodical fashion—so
that jurors are better able to absorband
retain what the case isabout. Repetition
of your themes strengthens the story’s
framework and helps jurors remember
information.

Once you establish a framework, lis-
teners know what to do with new infor-
mation you give them, and your work is
largely done. Butif jurors don’t have a
clear framework for the case before they
hear testimony, they are much less like-
Iy to be persuaded.

To construct a suitable framework—
for example, in a medical negligence
case—do the following:

E Outline the major case themes. An
overview tells jurorswhathappened and
itsresult.

B Frame the dispute. Provide a brief,
nontechnical explanation of why you
are in court, who is being sued, and why
the defendantswere negligent. The goal
is to define each defendant’s major vio-
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lation so jurors know what the plaintiff
has to prove to win. Use your theme for
each defendant.

m Tell what was supposed to happen.
Describe the standard of care. Use visual
support to reinforce the standard and
show causal relationships. Use lay lan-
guage; introduce only medical terms that
are related to major events or key issues.
Present these events and issues in
chronological erder.

m Tell the story of negligence. Don’t

tell every detail—just the details thatmost
strongly support the conclusion of neg-
ligence. Don’t shy away from acknowl-
edging unfavorable facts, but discuss
them in a way that reduces or minimizes
theirsignificance. Be sure to repeatyour
major themes.

® Frame the main defense argu-
ments. Show what is wrong with them,
but be careful not to distort them. End
with avisual thatsimplifies your counter-
arguments so jurors have agood chance

‘;,Group dynamlcs m the jury box

- JAINE FRASER

. lnanytnal onlyafew Jurorsactuallydnve ,
the decision- makrngprocess Inmocktri-

als and focus groups, the few jurors with

strong personalmes can influence more
passive jurors, who may give in to the vo-
_cal minority qulckly Juryselection isnot

~ justabout the number of plamt]ff riend-
- ly jurors on your panel. .
- On 12-member panels you wﬂl often

see jurors break into smaller groups that
will stick together. during trial. These
groupswill usuallybe determined byage,
- ethnicity, or education. Often, someone
 emergesas aleader from each group and
~ may eventually represent it durmg the

panel’s deliberations.

 To identify these groups durlng voir
dlre, observe hallway conversations, seat-

-ing arrangements in the jury box, and
those lunching: together 1t simportantto

“consider this aspect of group dynamics

rwhen usmg your peremptory challeriges.
: A Varrety of factors can _infhience
__group dynarmcs among jurors, mcludmg

_ whethersome panehsts haveservedon ju-

 riesbefore or have expertisein the subject

: leader ora follower

- Jurorsin their 20s and even: early SOs '

=}

nay defer to those who are older. This
_ doesn’tmean thelell change their opln—

alongwith othersin the grouprather than

hold out forwhat they believe. They may ‘

think the older jurors have more experi-
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matter involved in the lawsult Otherfac-
o s include age, occupatron, education,
a d whether a person 18 hkely to be a

ions, but theyrmghtbe morewillingtogo

ence and know better what should be

done.
-~ Education also 1s1mportant Generally,

. the more education a juror has, the
’,greaterhls orher influence on theg group,
partly because other jurors value educa-

_ is more of a “thinking type” or “feeling

tion highly. Asa practicing psycholo gist, I
‘have worked with bright, successful peo-

_ple who did not have college degrees.
Theylived in fear that people would find ]

thisout and think lessof them. .

Inajury, people who hold certam oc
cupations with vested authorlty or pow-
er—for example teachers, executives,
and lawyers—arealsolikelyto carrymore
influence. The Jurymayalso granthigher
status to athletes, the wealthy, or relanves !

of high-profile people. =
To identify p0551ble leaders and fol—

‘ lowers among the jury pool, use ques-
tions durmg voir dire designed to reveal

a Juror s psychologlcal personahty type.

For example, extroverted jurors,whoare

more likely to emerge as leaders, are in-

clined to answer questions at length and
to raise their hands and express thelr
: oplmons during voirdire. Their tenden- -
cy is to speak more and listen less, and -
theywﬂl be more vocal in' deliberations.

-Introvertsare more diff; 1cult to read In

voir dire, they are likely to give brief an-
swers. Theyusually respond only to ques-
_ tions directed specrflcally to them. Also,

they tend toreveallittleor nothmg of the

' thought processes thatled them to those
answers. Supplemental juror question-

naires canbe useful wm h mtroverts these

of remembering them.

® Preview compensation issues. How
you do this depends on the specifics of
your case: Is life expectancy a critical
point of dispute, or is home versus insti-
tutional care the main issue? Alert jurors
to what they will have to decide, and pre-
view the tools you will provide to help
them with that decision.

®B Summarize. Putyour themesinto
the legal framework of medical negli-
gence to help jurors understand what

people are more ltkely to tell you the1r
thoughtsand feelingsin a private settmg
than they are when speakmg in front ofa
group . o L

- Watch for other characterlstlcs in Jury, '
Selectlon For instance, whether a Jurorf

type” can help predlct decision-making.
_Thinkers use logicand arerationalin de-
c1d1ng both liability and damages ‘They
are motivated by what's fair. Feelers are.
more empathetic, often 1nchned to com-
pensate plaintiffsoutof. concern for their
~well-being. However, feelersalso h we a
strong desire forharmonyamongpeople
and maybe more mclmed to deferto oth- ~
_ers’ opinions. S

 Asyou consrder these specxflc charac—

teristicsof individual j Jurors, takeabroad

_view of the panel you're assembhng‘
Don'’t rely on only one or two demo-

 graphicand personahty traitsin Judgmg 4

whether a juror will be receptive to your
~client’s case. TLookatall these characteris-

- ticsin combmatron, and consrder the con-

figuration of the group asa whole, not
only individual jurors. -
Understandmg jury psycholorrv at nd
grou ynam1cs canbeagreatadvantag e
Ttwill help you predict, as much asp ossi-

ble, howthe 6 or 12 people on the jurywill

interact when it’s trme to make a decrsron -
‘asagroci o - I

JAINE FRASER sa ]ury consultant and
foundm of the Tirial Psychology Instz—‘
tute in Dallas ' - =




they will have to determine about the
defendant’s liability.

Comprehension

If the jurors don’t understand the in-
formation you give them, they won’t be
persuaded by it. All trial attorneys must
learn to speak “legalese” to the courtand

plain English to jurors, butattorneysin |

medical negligence cases are trilingual:
They must also be able to speak the lan-
guage of medicine for going head-to-
head with an opposing medical expert
during deposition or when analyzing
medical records.

In the opening statement, speaking
in anything other than plain English
can easily become a barrier to persua-
sion. But many attorneys find it diffi-
culttoabandon jargonwhen talking to
jurors.

Some of the resistance undoubtedly
comes from discomfort. When you hear
yourself say “the air and blood supplies
were cut off” or “swelling of the brain,”
it may feel like the right words to use are
“hypoxic ischemia” and “cerebral ede-
ma.” When you don’t say “the differen-
tial,” butrather “the list of diagnoses that
have to be ruled out,” the latter sounds
awkward and unsophisticated. As a re-
sult, what starts out as a clear, plain-
English opening may inadvertently be-
gin to sound like a med-school lecture.

Some attorneys assume thatdefininga
medical term once makes it part of the
jurors’ vocabulary. Thisisa dangerous as-
sumption. Jurors often have difficulty
correctlyusing medical terms after weeks
of trial.

The opening is a good opportunity to
introduce the most important medical
terms jurors will hear in testimony, but
keep in mind that they will retain only a
limited amount of new information un-
der the stressful conditions in which you
deliver your opening. Most jurorsarestill
feeling anxious about their new task and
theirunattended obligations outside the
courtroom.

Think, for instance, how you react
when traveling in a foreign country
whose language you don’t know. You
don’t glance at signs and instantly in-
corporate the words. Instead, you
process them slowly with an internal di-
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alogue: “OK, that sign says venstre, and
that means ‘left,” and this one says syd,
which means ‘south,’ and I go south to
getto...” ‘

Most jurors have a similar internal di-
alogue when you give the term “hypox-
ia” a one-sentence definition earlyin the
opening and then use the word again—
without explaining it—later on ata cru-
cial point in your story. While you are
making a key point on causation, the ju-
ror may be thinking: “Oh, hypoxia. Was
that about the blood or breathing? It
soundsimportant. Let’ssee: iyper means
too much, so hype must mean not
enough, so it’'s not enough of some-
thing. I wonder what?” Your key point
may be relegated to background noise
while the juror thinks this through.

Avoiding medical jargon in the open-
ing has nothing to do with jurors’ intelli-
gence. Most jurors are quite capable of
understanding the definitions and con-
ceptsintroducedin the typical opening of
a medical negligence case; they just
shouldn’t be expected to internalize all

that new information in 45 minutes.
Learning new information, and getting
comfortablewith usingit, takesmore time.

Be realistic: Assume the jurors will
need the most important definitions re-
peated during the opening and during
trial if you plan to use the new terms at
critical points in'your case presentation,

Acceptance

One of the mostimportantstepsin the
process of persuasion s to help the jurors
acceptwhatyou are saying. Acceptance is
achieved by matching expectations. If
whatyousayto jurorsin the openingstate-
ment matches ideas that are already in
their minds, theywill accept it.

This means that jurors will notaccept
whatyou say simply because you are elo-
quentorlogical, because you have proof,
or because they like you. Instead, jurors
will use their own life experiences and
previously held beliefs to judge the ac-
ceptability of whatyou say.

Manymedical negligence cases hinge
onwhatthe jurors considerreasonable,

and how you tell the story, especially in
the opening statement, can have a sig-
nificant impact on what the jurors con-
sider reasonable. Because the current
debate over the alleged medical mal-
practice “crisis” has made many jurors
more skeptical about what plaintiff at-
torneys say a reasonable doctor would
do in a specific case, this aspect of the
opening is particularly important.

Resist the temptation to discuss in de-
tail what your experts will say about the
standard of care, Trial simulations and
posttrial interviews reveal that it is usual-
ly more effective in the opening state-
mentto boil down the standard of care to
simple rules that can be described in
plain English.

For example, you could describe the
standard of care in an anesthesiology
negligence case as follows: “The anesthe-
siologist must foresee thata patient with
known risk factors for postoperative res-
piratory compromise, who has already
demonstrated signs and symptoms of res-
piratory compromise in the pulmonary
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acute care unit, is at risk for continued
respiratory compromise and possible res-
piratory arrest until the effects of anes-
thesia and morphine have worn off.”

Butif you translate itinto plain English,
the logic of the standard will be clearer:
“The anesthesiologist knows thata patient
with multiple risk factors and symptoms
of respiratory problemsaftersurgeryisat
increased risk for continued respiratory
problemsand possible respiratoryfailure
until the effects of anesthesia-and mor-
phine have completelyworn off.”

Even when standards of care are stat-
ed simply, your case will be more complex
if many different standards are at issue.
You may want to simplify the case by lim-
iting your client’s claims to violations for
which you have the strongest evidence on
causation and harm.

Retention

The mostimportant decision to make
in preparing the final draft of an open-
ing statement in a complex case is this:
What are the three most fundamental
aspects of the case? In other words, what
are the three things jurors absolutely
must grasp and accept in order to find
negligence? When you answer this ques-
tion, you will determine how to keep
your opening to a manageable length
and enhance jurors’ ability to retain
‘whatyou say.

Although the “rule of threes” is a
memory aid, it also serves another im-
portantfunction. Salespeople are taught
to offer customers only three choices, be-
cause offering more than three over-
whelms them. Plaintiff attorneys should
strive to have three main points for the
same reason.

In a case in which the doctor made 18
different mistakes in delivering a baby,
forinstance, sort the mistakes into three
groups (such asinadequate record-keep-
ing, failure to order the proper test, and
delayed treatment). Jurors can remem-
ber more information if itis well organ-
ized, and the best way to organize itis in
three categories.

Some nervous attorneys throw every-
thing at the wall and see what sticks, hop-
ing that jurors will find something con-
vincing or memorable in the mass of
information. Butitisnotmuch funbeing

the wall, and the jurors resent it. Worse,
the facts or arguments that might have
been the key to winning the case are
buried in the heap, and the jurors may
justas easily choose to focus on periph-
eral issues or minor facts. Ultimately, by
giving jurors too much information, you
lose control over what they retain.

In the past, eloquence was valued,
and the golden-tongued speaker could
sway an audience. In these less literate
times, eloquence can actually backfire:
If a juroristransfixed by your fancy ter-
minology and intricate arguments, he
or she may end up admiring you butnot

will be harder for jurors to remember
your critique while they are listening to
the defense.

Don’t make the mistake of distorting
your opponents’ arguments beyond
recognition. Obvious exaggeration will
hurt your credibility and trigger some
counterarguing by the jurors, such as,
“Nobody would say anything that fool-
ish. The hospital must be trying to argue
that...”

This is not to suggest that you should
state the opposing arguments exactly as
defense counselwould. The opportunity
to frame themisanimportantadvantage.

Eloquence can actually backfire: If a juror s

transfixed by your fancy terminology and intricate
arguments, he or she may end up admiring you but

not remembering what you said.

remembering what you said.

When that jurorisin deliberationsand
the hostile juror across the table says,
“Well, I wasn’t convinced at all; tell me
your arguments,” the juror who was so
taken with your eloquence can now only
sputter about what a good speaker you
were. If the juror can’tre-create your ar-
guments or recall those polysyllabic
words you were using, you've just lost
your best advocate.

Action

The purpose of presenting a persua-
sive openingisnotonly to get the jurors
oriented in your client’s favor, but also
toarm them against the persuasive pow-
er of your opponents’ arguments. This
isso straightforward that there seems to
be nothing more to say about it. As with
all the other steps in the persuasion
process, however, there are potential
complications.

The most effective technique for un-
dercutting the impact of your oppo-
nents’ opening is to identify their
strongest arguments and focus on the
main reason each one doesn’t hold up
or doesn’t matter. There may be five or
six reasons why the opposing arguments
are wrong, butif you discuss them all, it

For example, you may frame the defense
arguments as “assumptions” and use
themes like “shifting responsibility” or
“finger-pointing” when discussing them
with jurors.

Finally, remember that jurors always
have concerns about the effect of their
verdict. If itis awrongful death case, will
awarding the survivors money do any
good? If the defendant is the only hospi-
tal in a small town, will a significant ver-
dict have any negative effects?

Thelaststep in persuading listenersin
the opening is to remind your audience
of what good will come if they follow
your recommended action—or what
harm will come if they don’t. Everyone
wants the world to be a better place, so
your final task in the opening is to con-
vince the jury that compensating your
clientaccomplishes that goal. E
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